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*** CURRENT THROUGH P.L. 109-169, APPROVED 1/11/06 ***

TITLE 50. WAR AND NATIONAL DEFENSE
CHAPTER 33. WAR POWERS RESOLUTION

50 USCS § 1541 (2005)
§ 1541. Purpose and policy

(a) Congressional declaration. It is the purpose of this joint resolution [50 USCS 88
1541 et seq.] to fulfill the intent of the framers of the Constitution of the United
States and insure that the collective judgment of both the Congress and the
President will apply to the introduction of United States Armed Forces into hostilities,
or into situations where imminent involvement in hostilities is clearly indicated by the
circumstances, and to the continued use of such forces in hostilities or in such
situations.

(b) Congressional legislative power under necessary and proper clause. Under article
I, section 8, of the Constitution, it is specifically provided that the Congress shall
have the power to make all laws necessary and proper for carrying into execution,
not only its own powers but also all other powers vested by the Constitution in the
Government of the United States, or in any department or officer thereof.

(c) Presidential executive power as Commander-in-Chief; limitation. The
constitutional powers of the President as Commander-in-Chief to introduce United
States Armed Forces into hostilities, or into situations where imminent involvement
in hostilities is clearly indicated by the circumstances, are exercised only pursuant to
(1) a declaration of war, (2) specific statutory authorization, or (3) a national
emergency created by attack upon the United States, its territories or possessions,
or its armed forces.
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Congressional Authorizations for Use of Force After
September 11. 2001

Authorization for use of military force against those responsible for attacks
launched against United States on Sept. 11, 2001. Act Sept. 18, 2001, + P.L.
107-40, 115 Stat. 224, provides:

"Whereas, on September 11, 2001, acts of treacherous violence were committed
against the United States and its citizens; and

"Whereas, such acts render it both necessary and appropriate that the United
States exercise its rights to self-defense and to protect United States citizens both at
home and abroad; and

"Whereas, in light of the threat to the national security and foreign policy of the
United States posed by these grave acts of violence; and

"Whereas, such acts continue to pose an unusual and extraordinary threat to the
national security and foreign policy of the United States; and

"Whereas, the President has authority under the Constitution to take action to
deter and prevent acts of international terrorism against the United States: Now,
therefore, be it

"Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled,

"Section 1. Short title.

"This joint resolution may be cited as the 'Authorization for Use of Military Force'.

"Sec. 2 Authorization for use of United States Armed Forces.

"(a) In general. That the President is authorized to use all necessary and
appropriate force against those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist attacks that occurred on
September 11, 2001, or harbored such organizations or persons, in order to prevent
any future acts of international terrorism against the United States by such nations,
organizations or persons.

"(b) War Powers Resolution requirements.

(1) Specific statutory authorization. Consistent with section 8(a)(1) of the War
Powers Resolution [50 USCS § 1547(a)(1)], the Congress declares that this section is
intended to constitute specific statutory authorization within the meaning of section
5(b) of the War Powers Resolution [50 USCS 8§ 1544(b)].

"(2) Applicability of other requirements. Nothing in this resolution supercedes
any requirement of the War Powers Resolution [50 USCS 88 1541 et seq.].".
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Authorization for Use of Military Force Against Iraq Resolution of 2002. Act Oct.
16, 2002, # P.L. 107-243, 116 Stat. 1498, provides:

"Whereas in 1990 in response to Irag's war of aggression against and illegal occupation
of Kuwait, the United States forged a coalition of nations to liberate Kuwait and its
people in order to defend the national security of the United States and enforce United
Nations Security Council resolutions relating to Iraqg;

"Whereas after the liberation of Kuwait in 1991, Iraq entered into a United Nations
sponsored cease-fire agreement pursuant to which Irag unequivocally agreed, among
other things, to eliminate its nuclear, biological, and chemical weapons programs and the
means to deliver and develop them, and to end its support for international terrorism;

"Whereas the efforts of international weapons inspectors, United States intelligence
agencies, and Iraqi defectors led to the discovery that Iraq had large stockpiles of
chemical weapons and a large scale biological weapons program, and that Irag had an
advanced nuclear weapons development program that was much closer to producing a
nuclear weapon than intelligence reporting had previously indicated;

"Whereas Iraq, in direct and flagrant violation of the cease-fire, attempted to thwart the
efforts of weapons inspectors to identify and destroy Iraqg's weapons of mass destruction
stockpiles and development capabilities, which finally resulted in the withdrawal of
inspectors from Iraq on October 31, 1998;

"Whereas in Public Law 105-235 (August 14, 1998) [unclassified], Congress concluded
that Irag's continuing weapons of mass destruction programs threatened vital United
States interests and international peace and security, declared Iraq to be in 'material and
unacceptable breach of its international obligations' and urged the President 'to take
appropriate action, in accordance with the Constitution and relevant laws of the United
States, to bring Iraq into compliance with its international obligations’;

"Whereas Irag both poses a continuing threat to the national security of the United
States and international peace and security in the Persian Gulf region and remains in
material and unacceptable breach of its international obligations by, among other things,
continuing to possess and develop a significant chemical and biological weapons
capability, actively seeking a nuclear weapons capability, and supporting and harboring
terrorist organizations;

"Whereas Iraq persists in violating resolution of the United Nations Security Council by
continuing to engage in brutal repression of its civilian population thereby threatening
international peace and security in the region, by refusing to release, repatriate, or
account for non-Iraqi citizens wrongfully detained by Iraq, including an American
serviceman, and by failing to return property wrongfully seized by Irag from Kuwait;

"Whereas the current Iragi regime has demonstrated its capability and willingness to
use weapons of mass destruction against other nations and its own people;

"Whereas the current Iraqi regime has demonstrated its continuing hostility toward, and
willingness to attack, the United States, including by attempting in 1993 to assassinate
former President Bush and by firing on many thousands of occasions on United States
and Coalition Armed Forces engaged in enforcing the resolutions of the United Nations
Security Council;

"Whereas members of al Qaida, an organization bearing responsibility for attacks on
the United States, its citizens, and interests, including the attacks that occurred on
September 11, 2001, are known to be in Iraqg;
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"Whereas Iraq continues to aid and harbor other international terrorist organizations,
including organizations that threaten the lives and safety of United States citizens;

"Whereas the attacks on the United States of September 11, 2001, underscored the
gravity of the threat posed by the acquisition of weapons of mass destruction by
international terrorist organizations;

"Whereas Irag's demonstrated capability and willingness to use weapons of mass
destruction, the risk that the current Iragi regime will either employ those weapons to
launch a surprise attack against the United States or its Armed Forces or provide them to
international terrorists who would do so, and the extreme magnitude of harm that would
result to the United States and its citizens from such an attack, combine to justify action
by the United States to defend itself;

"Whereas United Nations Security Council Resolution 678 (1990) authorizes the use of
all necessary means to enforce United Nations Security Council Resolution 660 (1990)
and subsequent relevant resolutions and to compel Iraq to cease certain activities that
threaten international peace and security, including the development of weapons of mass
destruction and refusal or obstruction of United Nations weapons inspections in violation
of United Nations Security Council Resolution 687 (1991), repression of its civilian
population in violation of United Nations Security Council Resolution 688 (1991), and
threatening its neighbors or United Nations operations in Iraq in violation of United
Nations Security Council Resolution 949 (1994);

"Whereas in the Authorization for Use of Military Force Against Irag Resolution
(Public Law 102-1) [note to this section], Congress has authorized the President 'to use
United States Armed Forces pursuant to United Nations Security Council Resolution 678
(1990) in order to achieve implementation of Security Council Resolution 660, 661, 662,
664, 665, 666, 667, 669, 670, 674, and 677";

"Whereas in December 1991, Congress expressed its sense that it 'supports the use of
all necessary means to achieve the goals of United Nations Security Council Resolution
687 as being consistent with the Authorization of Use of Military Force Against Iraq
Resolution (Public Law 102-1) [note to this section]," that Iraq's repression of its civilian
population violates United Nations Security Council Resolution 688 and ‘constitutes a
continuing threat to the peace, security, and stability of the Persian Gulf region," and that
Congress, 'supports the use of all necessary means to achieve the goals of United Nations
Security Council Resolution 688';

"Whereas the Iraq Liberation Act of 1998 (Public Law 105-338) [22 USCS § 2151
note] expressed the sense of Congress that it should be the policy of the United States to
support efforts to remove from power the current Iragi regime and promote the
emergence of a democratic government to replace that regime;

"Whereas on September 12, 2002, President Bush committed the United States to 'work
with the United Nations Security Council to meet our common challenge' posed by Iraq
and to ‘'work for the necessary resolutions,’ while also making clear that ‘the Security
Council resolutions will be enforced, and the just demands of peace and security will be
met, or action will be unavoidable’;

"Whereas the United States is determined to prosecute the war on terrorism and Irag's
ongoing support for international terrorist groups combined with its development of
weapons of mass destruction in direct violation of its obligations under the 1991 cease-
fire and other United Nations Security Council resolutions make clear that it is in the
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national security interests of the United States and in furtherance of the war on terrorism
that all relevant United Nations Security Council resolutions be enforced, including
through the use of force if necessary;

"Whereas Congress has taken steps to pursue vigorously the war on terrorism through
the provision of authorities and funding requested by the President to take the necessary
actions against international terrorists and terrorist organizations, including those nations,
organizations, or persons who planned, authorized, committed, or aided the terrorist
attacks that occurred on September 11, 2001, or harbored such persons or organizations;

"Whereas the President and Congress are determined to continue to take all appropriate
actions against international terrorists and terrorist organizations, including those nations,
organizations, or persons who planned, authorized, committed, or aided the terrorist
attacks that occurred on September 11, 2001, or harbored such persons or organizations;

"Whereas the President has authority under the Constitution to take action in order to
deter and prevent acts of international terrorism against the United States, as Congress
recognized in the joint resolution on Authorization for Use of Military Force (Public Law
107-40) [note to this section]; and

"Whereas it is in the national security interests of the United States to restore
international peace and security to the Persian Gulf region: Now, therefore, be it

"Resolved by the Senate and House of Representatives of the United States of America
in Congress assembled,

"Section 1. Short title.

"This joint resolution may be cited as the 'Authorization for Use of Military Force
Against Irag Resolution of 2002'.

"Sec. 2. Support for United States diplomatic efforts.

"The Congress of the United States supports the efforts by the President to--

"(1) strictly enforce through the United Nations Security Council all relevant Security
Council resolutions regarding Irag and encourages him in those efforts; and

"(2) obtain prompt and decisive action by the Security Council to ensure that Iraq
abandons its strategy of delay, evasion and noncompliance and promptly and strictly
complies with all relevant Security Council resolutions regarding Irag.

"Sec. 3. Authorization for use of United States Armed Forces.

"(a) Authorization. The President is authorized to use the Armed Forces of the United
States as he determines to be necessary and appropriate in order to--

"(1) defend the national security of the United States against the continuing threat
posed by Iraq; and

"(2) enforce all relevant United Nations Security Council resolutions regarding Iraqg.

"(b) Presidential determination. In connection with the exercise of the authority granted
in subsection (a) to use force the President shall, prior to such exercise or as soon
thereafter as may be feasible, but no later than 48 hours after exercising such authority,
make available to the Speaker of the House of Representatives and the President pro
tempore of the Senate his determination that--

"(1) reliance by the United States on further diplomatic or other peaceful means alone
either (A) will not adequately protect the national security of the United States against the
continuing threat posed by Iraq or (B) is not likely to lead to enforcement of all relevant
United Nations Security Council resolutions regarding Irag; and

"(2) acting pursuant to this joint resolution is consistent with the United States and
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other countries continuing to take the necessary actions against international terrorist and
terrorist organizations, including those nations, organizations, or persons who planned,
authorized, committed or aided the terrorist attacks that occurred on September 11, 2001.

"(c) War Powers Resolution requirements.

(1) Specific statutory authorization. Consistent with section 8(a)(1) of the War
Powers Resolution [50 USCS § 1547(a)(1)], the Congress declares that this section is
intended to constitute specific statutory authorization within the meaning of section 5(b)
of the War Powers Resolution [50 USCS § 1544(b)].

"(2) Applicability of other requirements. Nothing in this joint resolution supersedes
any requirement of the War Powers Resolution [50 USCS §§ 15441 et seq.].

"Sec. 4. Reports to Congress.

"(a) Reports. The President shall, at least once every 60 days, submit to the Congress a
report on matters relevant to this joint resolution, including actions taken pursuant to the
exercise of authority granted in section 3 and the status of planning for efforts that are
expected to be required after such actions are completed, including those actions
described in section 7 of the Iraq Liberation Act of 1998 (Public Law 105-338) [22 USCS
§ 2151 note].

"(b) Single consolidated report. To the extent that the submission of any report
described in subsection (a) coincides with the submission of any other report on matters
relevant to this joint resolution otherwise required to be submitted to Congress pursuant
to the reporting requirements of the War Powers Resolution (Public Law 93-148) [50
USCS 88§ 15441 et seq.], all such reports may be submitted as a single consolidated report
to the Congress.

"(c) Rule of construction. To the extent that the information required by section 3 of the
Authorization for Use of Military Force Against Iraq Resolution (Public Law 102-1)
[note to this section] is included in the report required by this section, such report shall be
considered as meeting the requirements of section 3 of such resolution.".
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http://www.lexis.com/research/buttonTFLink?_m=6e65e0b3ee8be2c61ff575feeb8918ea&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b50%20USCS%20%a7%201541%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=40&_butInline=1&_butinfo=22%20USC%202151&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=e6afed4b741b5e8ba699011ba623f7f9
http://www.lexis.com/research/buttonTFLink?_m=6e65e0b3ee8be2c61ff575feeb8918ea&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b50%20USCS%20%a7%201541%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=41&_butInline=1&_butinfo=50%20USC%201541&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=1f4cd43bdc825fb4ab9cf68d31a1b351
http://www.lexis.com/research/buttonTFLink?_m=6e65e0b3ee8be2c61ff575feeb8918ea&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b50%20USCS%20%a7%201541%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=41&_butInline=1&_butinfo=50%20USC%201541&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzz-zSkAA&_md5=1f4cd43bdc825fb4ab9cf68d31a1b351

Delegation of certain reporting authority. Pres. Mem. of July 2, 2004, 69 Fed. Reg.
43723, provides:

"Memorandum for the Secretary of State

"By the authority vested in me as President by the Constitution and laws of the United
States, including section 301 of title 3, United States Code, | hereby delegate to you the
functions and authority conferred upon the President by section 4 of the Authorization for
Use of Military Force Against Iraq Resolution of 2002, Public Law 107-243 [note to this
section], and by section 3 of the Authorization for Use of Military Force Against Iraq
Resolution, Public Law 102-1 [note to this section], to make the specified reports to the
Congress.

"You are authorized and directed to publish this memorandum in the Federal Register.".
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United States policy on IRAQ. Act Jan. 6, 2006, + P.L. 109-163, Div A, Title XIlI,
Subtitle C, § 1227, 119 Stat. 3465, provides:

"(a) Short title. This section may be cited as the 'United States Policy in Irag Act'.

"(b) Sense of Congress. It is the sense of the Congress that, in order to succeed in Irag--

"(1) members of the United States Armed Forces who are serving or have served in
Irag and their families deserve the utmost respect and the heartfelt gratitude of the
American people for their unwavering devotion to duty, service to the Nation, and
selfless sacrifice under the most difficult circumstances; the United States Congress
supports our troops and supports a successful conclusion to their mission;

"(2) it is important to recognize that the Iragi people have made enormous sacrifices
and that the overwhelming majority of Iraqis want to live in peace and security; and that
the Iraqi security forces in a growing number of incidences are fighting side-by-side with
coalition forces, are increasing in numbers and improving in military capability;

"(3) the terrorists seeking to prevent the emergence of a secure, stable, peaceful, and
democratic Iraq are led by individuals seeking to restore dictatorship in Iraq or who want
to advance al Qaeda’s broad vision of violently extreme Islam in the Middle East;

"(4) calendar year 2006 should be a period of significant transition to full Iraqi
sovereignty, with Iraqi security forces taking the lead for the security of a free and
sovereign Iraq, thereby creating the conditions for the phased redeployment of United
States forces from Iraq;

"(5) United States military forces should not stay in Iraq any longer than required and
the professional military judgment of our senior military should be a key factor in future
decisions;

"(6) the Administration should tell the leaders of all groups and political parties in
Irag that they need to make the compromises necessary to achieve the broad-based and
sustainable political settlement that is essential for defeating the insurgency in Iraq,
within the schedule they set for themselves; and

"(7) the President has committed to continue to explain to Congress and the American
people progress toward a successful completion of the mission in Iraqg.

"(c) Reports to Congress on United States policy and military operations in Irag. Not
later than 90 days after the date of the enactment of this Act, and every three months
thereafter until all United States combat brigades have redeployed from Iraq, the
President shall submit to Congress a report on United States policy and military
operations in Irag. To the maximum extent practicable, the report required in (c) shall be
unclassified, with a classified annex if necessary. Each report shall include to the extent
practical, the following information:

"(1) The current military mission and the diplomatic, political, economic, and military
measures that are being or have been undertaken to successfully complete or support that
mission, including:

"(A) Efforts to convince Irag's main communities to make the compromises
necessary for a broad-based and sustainable political settlement.

"(B) Engaging the international community and the region in efforts to stabilize Iraq
and to forge a broad-based and sustainable political settlement.

"(C) Strengthening the capacity of Iraq's government ministries.

"(D) Accelerating the delivery of basic services.

"(E) Securing the delivery of pledged economic assistance from the international
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community and additional pledges of assistance.

"(F) Training Iraqi security forces and transferring additional security
responsibilities to those forces and the government of Irag.

"(2) Whether the Iragis have made the compromises necessary to achieve the broad-
based and sustainable political settlement that is essential for defeating the insurgency in
Iraq.

"(3) Any specific conditions included in the April 2005 Multi-National Forces-Iraq
campaign action plan (referred to in United States Government Accountability Office
October 2005 report on Rebuilding Irag: DOD Reports Should Link Economic,
Governance, and Security Indicators to Conditions for Stabilizing Irag), and any
subsequent updates to that campaign plan, that must be met in order to provide for the
transition of additional security responsibility to Iraqgi security forces.

"(4) To the extent that these conditions are not covered under paragraph (3), the
following should also be addressed:

"(A) The number of battalions of the Iraqi Armed Forces that must be able to
operate independently or to take the lead in counterinsurgency operations and the defense
of Irag's territory.

"(B) The number of Iraqi special police units that must be able to operate
independently or to take the lead in maintaining law and order and fighting the
insurgency.

"(C) The number of regular police that must be trained and equipped to maintain
law and order.

"(D) The ability of Irag's Federal ministries and provincial and local governments to
independently sustain, direct, and coordinate Irag's security forces.

"(5) The criteria to be used to evaluate progress toward meeting such conditions.

"(6) A plan for meeting such conditions, an assessment of the extent to which such
conditions have been met, information regarding variables that could alter that plan, and
the reasons for any subsequent changes to that plan.”.
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SUBCHAPTER IV.

Sec Art.

819. 19. Jurisdiction of specia courts-martial.
820. 20. Jurisdiction of summary courts-martial.
821. 21. Jurisdiction of courts-martial not exclusive.

8§ 816. Art. 16. Courts-martial classified

The three kinds of courts-martial in each of the armed forces
are—

(1) genera courtsmartial, consisting of—
(A) a military judge and not less than five members; or

(B) only a military judge, if before the court is assembled the
accused, knowing the identity of the military judge and after
consultation with defense counsel, requests orally on the record or
in writing a court composed only of a military judge and the
military judge approves;

(2) special courts-martial, consisting of—
(A) not less than three members; or
(B) a military judge and not less than three members; or

(C) only amilitary judge, if one has been detailed to the court,
and the accused under the same conditions as those prescribed in
clause (1)(B) so requests; and
(3) summary courts-martial, consisting of one commissioned
officer.

§817. Art. 17. Jurisdiction of courts-martial in
general

(a) Each armed force has court-martial jurisdiction over al per-
sons subject to this chapter. The exercise of jurisdiction by one
armed force over personnel of another armed force shall be in
accordance with regulations prescribed by the President.

(b) In al cases, departmental review after that by the officer with
authority to convene a general court-martial for the command
which held the trial, where that review is required under this
chapter, shall be carried out by the department that includes the
armed force of which the accused is a member.

§ 818. Art. 18. Jurisdiction of general courts-
martial

Subject to section 817 of this title (article 17), general courts-
martial have jurisdiction to try persons subject to this chapter for
any offense made punishable by this chapter and may, under such
limitations as the President may prescribe, adjudge any punish-
ment not forbidden by this chapter, including the penalty of death
when specifically authorized by this chapter. Genera courts-mar-
tial also have jurisdiction to try any person who by the law of war
is subject to trial by a military tribunal and may adjudge any
punishment permitted by the law of war. However, a genera
court-martial of the kind specified in section 816(1)(B) of this
title (article 16(1)(B)) shall not have jurisdiction to try any person
for any offense for which the death penalty may be adjudged
unless the case has been previously referred to trial as a noncapi-
tal case.
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§819. Art. 19. Jurisdiction of special courts-
martial

Subject to section 817 of this title (article 17), specia courts-
martial have jurisdiction to try persons subject to this chapter for
any noncapital offense made punishable by this chapter and,
under such regulations as the President may prescribe, for capital
offenses. Specia courts-martial may, under such limitations as the
President may prescribe, adjudge any punishment not forbidden
by this chapter except death, dishonorable discharge, dismissal,
confinement for more than one year, hard labor without confine-
ment for more than three months, forfeiture of pay exceeding
two-thirds pay per month, or forfeiture of pay for more than one
year. A bad-conduct discharge, confinement for more than six
months, or forfeiture of pay for more than six months may not be
adjudged unless a complete record of the proceedings and testi-
mony has been made, counsel having the qualifications prescribed
under section 827(b) of this title (article 27(b)) was detailed to
represent the accused, and a military judge was detailed to the
trial, except in any case in which a military judge could not be
detailed to the trial because of physical conditions or military
exigencies. In any such case in which a military judge was not
detailed to the tria, the convening authority shall make a detailed
written statement, to be appended to the record, stating the reason
or reasons a military judge could not be detailed.

§ 820. Art. 20. Jurisdiction of summary courts-
martial

Subject to section 817 of thistitle (article 17), summary courts-
martial have jurisdiction to try persons subject to this chapter,
except officers, cadets, aviation cadets, and midshipmen, for any
noncapital offense made punishable by this chapter. No person
with respect to whom summary courts-martial have jurisdiction
may be brought to trial before a summary court-martia if he
objects thereto. If objection to trial by summary court-martial is
made by an accused, trial may be ordered by special or genera
court-martial as may be appropriate. Summary courts-martial
may, under such limitations as the President may prescribe, ad-
judge any punishment not forbidden by this chapter except death,
dismissal, dishonorable or bad-conduct discharge, confinement for
more than one month, hard labor without confinement for more
than 45 days, restriction to specified limits for more than two
months, or forfeiture of more than two-thirds of one month’s pay.

§821. Art. 21. Jurisdiction of courts-martial not
exclusive

The provisions of this chapter conferring jurisdiction upon
courts-martial do not deprive military commissions, provost
courts, or other military tribunals of concurrent jurisdiction with
respect to offenders or offenses that by statute or by the law of
war may be tried by military commissions, provost courts, or
other military tribunals.

SUBCHAPTER V. COMPOSITION OF COURTS-
MARTIAL

Sec. Art.

822. 22. Who may convene general courts-martial.
823. 23. Who may convene specia courts-martial.
824. 24. Who may convene summary courts-martial.
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825. 25. Who may serve on courts-martial.

826. 26. Military judge of a general or specia courts-martial.
827.  27. Detail of trial counsel and defense counsel.

828. 28. Detail or employment of reporters and interpreters.
829. 29. Absent and additional members.

§ 822. Art. 22. Who may convene general courts-
martial

(a) General courts-martiadl may be convened by—
(1) the President of the United States;
(2) the Secretary of Defense;

(3) the commanding officer of a unified or specified combatant
command;

(4) the Secretary concerned;

(5) the commanding officer of a Territorial Department, an
Army Group, an Army, an Army Corps, a division, a separate
brigade, or a corresponding unit of the Army or Marine Corps;

(6) the commander in chief of a fleet; the commanding officer
of anaval station or larger shore activity of the Navy beyond the
United States;

(7) the commanding officer of an air command, an air force,
an air division, or a separate wing of the Air Force or Marine
Corps;

(8) any other commanding officer designated by the Secretary
concerned; or

(9) any other commanding officer in any of the armed forces
when empowered by the President.
(b) If any such commanding officer is an accuser, the court shall
be convened by superior competent authority, and may in any
case be convened by such authority if considered desirable by
him.

§ 823. Art. 23. Who may convene special courts-
martial
(a) Special courts-martiadl may be convened by—

(1) any person who may convene a general court-martial;

(2) the commanding officer of a district, garrison, fort, camp,
station, Air Force base, auxiliary air field, or other place where
members of the Army or the Air Force are on duty;

(3) the commanding officer of a brigade, regiment, detached
battalion, or corresponding unit of the Army;

(4) the commanding officer of a wing, group, or separate
sguadron of the Air Force;

(5) the commanding officer of any naval or Coast Guard ves-
sel, shipyard, base, or station; the commanding officer of any
Marine brigade, regiment, detached battalion, or corresponding
unit; the commanding officer of any Marine barracks, wing,
group, separate squadron, station, base, auxiliary air field, or
other place where members of the Marine Corps are on duty;

(6) the commanding officer of any separate or detached com-
mand or group of detached units of any of the armed forces
placed under a single commander for this purpose; or
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(7) the commanding officer or officer in charge of any other
command when empowered by the Secretary concerned.

(b) If any such officer is an accuser, the court shall be convened
by superior competent authority, and may in any case be con-
vened by such authority if considered advisable by him.

§824. Art. 24. Who may convene summary
courts-martial

(& Summary courts-martial may be convened by—

(1) any person who may convene a general or special court-
martial;

(2) the commanding officer of a detached company or other
detachment of the Army;

(3) the commanding officer of a detached squadron or other
detachment of the Air Force; or

(4) the commanding officer or officer in charge of any other
command when empowered by the Secretary concerned.

(b) When only one commissioned officer is present with a com-
mand or detachment he shall be the summary court-martial of that
command or detachment and shall hear and determine al sum-
mary court-martial cases brought before him. Summary courts-
martial may, however, be convened in any case by superior com-
petent authority when considered desirable by him.

§ 825. Art. 25. Who may serve on courts-martial

(& Any commissioned officer on active duty is digible to serve
on al courtsmartial for the trial of any person who may lawfully
be brought before such courts for trial.

(b) Any warrant officer on active duty is eligible to serve on
general and special courts-martial for the trial of any person,
other than a commissioned officer, who may lawfully be brought
before such courts for trial.

(c)(1) Any enlisted member of an armed force on active duty
who is not a member of the same unit as the accused is eligible to
serve on general and special courtsmartia for the tria of any
enlisted member of an armed force who may lawfully be brought
before such courts for trial, but he shall serve as a member of a
court only if, before the conclusion of a session called by the
military judge under section 839(a) of this title (article 39(a))
prior to tria or, in the absence of such a session, before the court
is assembled for the trial of the accused, the accused personally
has requested orally on the record or in writing that enlisted
members serve on it. After such a request, the accused may not
be tried by a genera or specia court-martial the membership of
which does not include enlisted members in a number comprising
a least one-third of the total membership of the court, unless
eligible enlisted members cannot be obtained on account of physi-
cal conditions or military exigencies. If such members cannot be
obtained, the court may be assembled and the trial held without
them, but the convening authority shall make a detailed written
statement, to be appended to the record, stating why they could
not be obtained.

(2) In this article, “unit” means any regularly organized body
as defined by the Secretary concerned, but in no case may it be a
body larger than a company, squadron, ship’s crew, or body
corresponding to one of them.

(d)(2) When it can be avoided, no member of an armed force
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§ 825. Art. 25.(b)(d)(1)

may be tried by a court-martial any member of which is junior to
him in rank or grade.

(2) When convening a court-martial, the convening authority
shall detail as members thereof such members of the armed forces
as, in his opinion, are best qualified for the duty by reason of age,
education, training, experience, length of service, and judicia
temperament. No member of an armed force is eligible to serve as
a member of a general or specia court-martial when he is the
accuser or a witness for the prosecution or has acted as investigat-
ing officer or as counsel in the same case.

(e) Before a court-martial is assembled for the trial of a case, the
convening authority may excuse a member of the court from
participating in the case. Under such regulations as the Secretary
concerned may prescribe, the convening authority may delegate
his authority under this subsection to his staff judge advocate or
legal officer or to any other principal assistant.

§ 826. Art. 26. Military judge of a general or
special court-martial

(@ A military judge shall be detailed to each genera court-
martial. Subject to regulations of the Secretary concerned, a mili-
tary judge may be detailed to any specia court-martial. The
Secretary concerned shall prescribe regulations providing for the
manner in which military judges are detailed for such courts-
martial and for the persons who are authorized to detail military
judges for such courtsmartial. The military judge shall preside
over each open session of the court-martial to which he has been
detailed.

(b) A military judge shal be a commissioned officer of the
armed forces who is a member of the bar of a Federal court or a
member of the bar of the highest court of a State and who is
certified to be qualified for duty as a military judge by the Judge
Advocate General of the armed force of which such military
judge is a member.

(c) The military judge of a general court-martial shall be desig-
nated by the Judge Advocate General, or his designee, of the
armed force of which the military judge is a member for detail in
accordance with regulations prescribed under subsection (a). Un-
less the court-martial was convened by the President or the Secre-
tary concerned, neither the convening authority nor any member
of his staff shall prepare or review any report concerning the
effectiveness, fitness, or efficiency of the military judge so de-
tailed, which relates to his performance of duty as a military
judge. A commissioned officer who is certified to be qualified for
duty as a military judge of a general court-martial may perform
such duties only when he is assigned and directly responsible to
the Judge Advocate General, or his designee, of the armed force
of which the military judge is a member and may perform duties
of ajudicia or nonjudicia nature other than those relating to his
primary duty as a military judge of a genera court-martial when
such duties are assigned to him by or with the approva of that
Judge Advocate General or his designee.

(d) No person is eligible to act as military judge in acase if heis
the accuser or a witness for the prosecution or has acted as
investigating officer or a counsel in the same case.

(e) The military judge of a court-martial may not consult with the
members of the court except in the presence of the accused, trial
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counsel, and defense counsel, nor may he vote with the members
of the court.

§ 827. Art. 27. Detail of trial counsel and defense
counsel

@

(2) Tria counsel and defense counsel shall be detailed for each
general and special court-martial. Assistant trial counsel and as-
sistant and associate defense counsel may be detailed for each
general and special court-martial. The Secretary concerned shall
prescribe regulations providing for the manner in which counsel
are detailed for such courts-martial and for the persons who are
authorized to detail counsel for such courtsmartial.

(2) No person who has acted as investigating officer, military
judge, or court member in any case may act later as trial counsel,
assistant trial counsel, or, unless expressly requested by the ac-
cused, as defense counsel or assistant or associate defense counsel
in the same case. No person who has acted for the prosecution
may act later in the same case for the defense, nor may any
person who has acted for the defense act later in the same case
for the prosecution.

(b) Tria counsel or defense counsel detailed for a general court-
martial—

(1) must be a judge advocate who is a graduate of an accred-
ited law school or is a member of the bar of a Federal court or of
the highest court of a State; or must be a member of the bar of a
Federal court or of the highest court of a State; and

(2) must be certified as competent to perform such duties by
the Judge Advocate General of the armed force of which he is a
member.

(c) In the case of a specia court-martial—

(1) the accused shall be afforded the opportunity to be repre-
sented at the trial by counsel having the qualifications prescribed
under section 827(b) of this title (article 27(b)) unless counsel
having such qualifications cannot be obtained on account of phys-
ical conditions or military exigencies. If counsel having such
qualifications cannot be obtained, the court may be convened and
the trial held but the convening authority shall make a detailed
written statement, to be appended to the record, stating why
counsel with such qualifications could not be obtained;

(2) if the tria counsel is qualified to act as counsel before a
genera court-martial, the defense counsel detailed by the conven-
ing authority must be a person similarly qualified; and

(3) if the tria counsel is a judge advocate or a member of the
bar of a Federa court or the highest court of a State, the defense
counsel detailed by the convening authority must be one of the
foregoing.

§ 828. Art. 28. Detail or employment of reporters
and Interpreters

Under such regulations as the Secretary concerned may pre-
scribe, the convening authority of a court-martial, military com-
mission, or court of inquiry shall detail or employ qualified court
reporters, who shall record the proceedings of and testimony
taken before that court or commission. Under like regulations the
convening authority of a court-martial, military commission, or
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court of inquiry may detail or employ interpreters who shall
interpret for the court or commission.

8§ 829. Art. 29. Absent and additional members

(& No member of a general or specia court-martial may be
absent or excused after the court has been assembled for the trial
of the accused unless excused as a result of a challenge, excused
by the military judge for physical disability or other good cause,
or excused by order of the convening authority for good cause.
(b) Whenever a general court-martial, other than a general court-
martial composed of a military judge only, is reduced below five
members, the trial may not proceed unless the convening author-
ity details new members sufficient in number to provide not less
than five members. The trial may proceed with the new members
present after the recorded evidence previously introduced before
the members of the court has been read to the court in the
presence of the military judge, the accused, and counsel for both
sides.

(c) Whenever a specia court-martial, other than a specia court-
martial composed of a military judge only, is reduced below three
members, the trial may not proceed unless the convening author-
ity details new members sufficient in number to provide not less
than three members. The trial shall proceed with the new mem-
bers present as if no evidence had previously been introduced at
the trial, unless a verbatim record of the evidence previously
introduced before the members of the court or a stipulation
thereof is read to the court in the presence of the military judge, if
any, the accused and counsel for both sides.

(d) If the military judge of a court-martial composed of a military
judge only is unable to proceed with the trial because of physical
disability, as a result of a challenge, or for other good cause, the
trial shall proceed, subject to any applicable conditions of section
8 16(1)(B) or (2)(C) of this title (article 16(1)(B) or (2)(C)), after
the detail of a new military judge as if no evidence had
previously been introduced, unless a verbatim record of the evi-
dence previoudly introduced or a stipulation thereof is read in
court in the presence of the new military judge, the accused, and
counsel for both sides.

SUBCHAPTER VI. PRE-TRIAL PROCEDURE

Sec. Art.

830. 30. Charges and specifications.

831. 31. Compulsory self-incrimination prohibited.

832.  32. Investigation.

833.  33. Forwarding of charges.

834. 34. Advice of staff judge advocate and reference for trial.
835. 35. Service of charges.

§ 830. Art. 30. Charges and specifications

(8) Charges and specifications shall be signed by a person subject
to this chapter under oath before a commissioned officer of the
armed forces authorized to administer oaths and shall state—

(1) that the signer has persona knowledge of, or has investi-
gated, the matters set forth therein; and
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(2) that they are true in fact to the best of his knowledge and
belief.

(b) Upon the preferring of charges, the proper authority shall take
immediate steps to determine what disposition should be made
thereof in the interest of justice and discipline, and the person
accused shall be informed of the charges against him as soon as
practicable.

§831. Art. 31. Compulsory self-incrimination
prohibited

(8 No person subject to this chapter may compel any person to
incriminate himself or to answer any question the answer to
which may tend to incriminate him.

(b) No person subject to this chapter may interrogate, or request
any statement from an accused or a person suspected of an of-
fense without first informing him of the nature of the accusation
and advising him that he does not have to make any statement
regarding the offense of which he is accused or suspected and
that any statement made by him may be used as evidence against
him in a tria by court-martial.

(c) No person subject to this chapter may compel any person to
make a statement or produce evidence before any military tribu-
nal if the statement or evidence is not material to the issue and
may tend to degrade him.

(d) No statement obtained from any person in violation of this
article, or through the use of coercion, unlawful influence, or
unlawful inducement may be received in evidence against him in
a trial by court-martial.

§ 832. Art. 32. Investigation

(8 No charge or specification may be referred to a general court-
martial for trial until a thorough and impartial investigation of all
the matters set forth therein has been made. This investigation
shall include inquiry as to the truth of the matter set forth in the
charges, consideration of the form of charges, and a recommenda-
tion as to the disposition which should be made of the case in the
interest of justice and discipline.

(b) The accused shall be advised of the charges against him and
of his right to be represented at that investigation by counsel. The
accused has the right to be represented at that investigation as
provided in section 838 of this title (article 38) and in regulations
prescribed under that section. At that investigation full opportu-
nity shall be given to the accused to cross-examine witnesses
against him if they are available and to present anything he may
desire in his own behalf, either in defense or mitigation, and the
investigation officer shall examine available witnesses requested
by the accused. If the charges are forwarded after the investiga-
tion, they shall be accompanied by a statement of the substance of
the testimony taken on both sides and a copy thereof shall be
given to the accused.

(c) If an investigation of the subject matter of an offense has
been conducted before the accused is charged with the offense,
and if the accused was present at the investigation and afforded
the opportunities for representation, cross-examination, and pre-
sentation prescribed in subsection (b), no further investigation of
that charge is necessary under this article unless it is demanded
by the accused after he is informed of the charge. A demand for
further investigation entitles the accused to recall witnesses for
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further cross-examination and to offer any new evidence in his
own behalf.

(d) If evidence adduced in an investigation under this article
indicates that the accused committed an uncharged offense, the
investigating officer may investigate the subject matter of that
offense without the accused having first been charged with the
offense if the accused—

(1) is present at the investigation;

(2) isinformed of the nature of each uncharged offense inves-
tigated; and

(3) is afforded the opportunities for representation, cross-exam-
ination, and presentation prescribed in subsection (b).
(e) The requirements of this article are binding on all persons
administering this chapter but failure to follow them does not
constitute jurisdictional error.

§ 833. Art. 33. Forwarding of charges

When a person is held for trial by genera court-martia the
commanding officer shall, within eight days after the accused is
ordered into arrest or confinement, if practicable, forward the
charges, together with the Investigation and allied papers, to the
officer exercising general court-martial jurisdiction. If that is not
practicable, he shall report in writing to that officer the reasons
for delay.

§ 834. Art. 34. Advice of staff judge advocate and
reference for trial

(a) Before directing the trial of any charge by general court-
martial, the convening authority shall refer it to his staff judge
advocate for consideration and advice. The convening authority
may not refer a specification under a charge to a general court-
martial for trial unless he has been advised in writing by the staff
judge advocate that—

(1) the specification aleges an offense under this chapter;

(2) the specification is warranted by the evidence indicated in
the report of investigation under section 832 of this title (article
32) (if there is such a report); and

(3) a court-martial would have jurisdiction over the accused
and the offense.

(b) The advice of the staff judge advocate under subsection (a)
with respect to a specification under a charge shal include a
written and signed statement by the staff judge advocate

(1) expressing his conclusions with respect to each matter set
forth in subsection (a); and

(2) recommending action that the convening authority take re-
garding the specification.
If the specification is referred for trial, the recommendation of the
staff judge advocate shall accompany the specification.
(c) If the charges or specifications are not formally correct or do
not conform to the substance of the evidence contained in the
report of the investigating officer, forma corrections, and such
changes in the charges and specifications as are needed to make
them conform to the evidence, may be made.

§ 835. Art. 35. Service of charges
The trial counsel to whom court-martial charges are referred
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for trial shall cause to be served upon the accused a copy of the
charges upon which trial is to be had. In time of peace no person
may, against his objection, be brought to tria or be required to
participate by himself or counsel in a session called by the mili-
tary judge under section 839(a) of this title (article 39(a)), in a
general court-martial case within a period of five days after the
service of charges upon him or in a special court-martial within a
period of three days after the service of the charges upon him.

SUBCHAPTER VII. TRIAL PROCEDURE

Sec. Art.

836. 36. President may prescribe rules.

837.  37. Unlawfully influencing action of court.

838.  38. Duties of trial counsel and defense counsel.
839. 39. Sessions.

840. 40. Continuances.

841. 41. Challenges.

842. 42. Oaths.

843.  43. Statute of limitations.

844. 44. Former jeopardy.

845.  45. Pleas of the accused.

846. 46. Opportunity to obtain witnesses and other evidence.
847. 47. Refusal to appear or testify.

848.  48. Contempts.

849.  49. Depositions.

850. 50. Admissibility of records of courts of inquiry.
850a. 50a Defense of lack of mental responsibility.
851. 51. Voting and rulings.

852.  52. Number of votes required.

853.  53. Court to announce action.

854. 54. Record of trial.

§ 836. Art. 36. President may prescribe rules

(&) Pretrial, trial, and post-trial procedures, including modes of
proof, for cases arising under this chapter triable in courts-martial,
military commissions and other military tribunals, and procedures
for courts of inquiry, may be prescribed by the President by
regulations which shall, so far as he considers practicable, apply
the principles of law and the rules of evidence generally recog-
nized in the trial of crimina cases in the United States district
courts, but which may not be contrary to or inconsistent with this
chapter.

(b) All rules and regulations made under this article shall be
uniform insofar as practicable.

§ 837. Art. 37. Unlawfully influencing action of
court

() No authority convening a general, special, or summary court-
martial, nor any other commanding officer, may censure, repri-
mand, or admonish the court or any member, military judge, or
counsel thereof, with respect to the findings or sentence adjudged
by the court, or with respect to any other exercises of its or his
functions in the conduct of the proceedings. No person subject to
this chapter may attempt to coerce or, by any unauthorized
means, influence the action of a court-martial or any other mili-
tary tribunal or any member thereof, in reaching the findings or
sentence in any case, or the action of any convening, approving,
or reviewing authority with respect to his judicia acts. The fore-
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going provisions of the subsection shall not apply with respect to
(1) genera instructional or informational courses in military jus-
tice if such courses are designed solely for the purpose of instruc-
ting members of a command in the substantive and procedural
aspects of courtsmartial, or (2) to statements and instructions
given in open court by the military judge, president of a specia
court-martial, or counsel.

(b) In the preparation of an effectiveness, fitness, or efficiency
report or any other report or document used in whole or in part
for the purpose of determining whether a member of the armed
forces is qualified to be advanced, in grade, or in determining the
assignment or transfer of a member of the armed forces or in
determining whether a member of the armed forces should be
retained on active duty, no person subject to this chapter may, in
preparing any such report (1) consider or evaluate the perform-
ance of duty of any such member of a court-martial, or (2) give a
less favorable rating or evaluation of any member of the armed
forces because of the zeal with which such member, as counsdl,
represented any accused before a court-martial.

§ 838. Art. 38. Duties of trial counsel and defense
counsel

(&) The trial counsel of a general or specia court-martial shall
prosecute in the name of the United States, and shall, under the
direction of the court, prepare the record of the proceedings.
(b)(1) The accused has the right to be represented in his defense
before a general or specia court-martial or a an investigation
under section 832 of this title (article 32) as provided in this
subsection.

(2) The accused may be represented by civilian counsel if
provided by him.

(3) The accused may be represented—

(A) by military counsel detailed under section 827 of this
title (article 27); or

(B) by military counsel of his own selection if that counsel
is reasonably available (as determined under regulations pre-
scribed under paragraph (7)).

(4) If the accused is represented by civilian counsel, military
counsel detailed or selected under paragraph (3) shall act as
associate counsel unless excused at the request of the accused.

(5) Except as provided under paragraph (6), if the accused is
represented by military counsel of his own selection under para-
graph (3)(B), any military counsel detailed under paragraph
(3)(A) shdl be excused.

(6) The accused is not entitled to be represented by more than
one military counsel. However, the person authorized under regu-
lations prescribed under section 827 of this title (article 27) to
detail counsel in his sole discretion—

(A) may detail additional military counsel as assistant de-
fense counsel; and

(B) if the accused is represented by military counsel of his
own selection under paragraph (3)(B), may approve a request
from the accused that military counsel detailed under paragraph
(3)(A) act as associate defense counsel.

(7) The Secretary concerned shall, by regulation, define
“reasonably available” for the purpose of paragraph (3)(B) and
establish procedures for determining whether the military counsel
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selected by an accused under that paragraph is reasonably availa-
ble. Such regulations may not prescribe any limitation based on
the reasonable availability of counsel solely on the grounds that
the counsel selected by the accused is from an armed force other
than the armed force of which the accused is a member. To the
maximum extent practicable, such regulations shall establish uni-
form policies among the armed forces while recognizing the dif-
ferences in the circumstances and needs of the various armed
forces. The Secretary concerned shall submit copies of regulations
prescribed under this paragraph to the Committees on Armed
Services of the Senate and House of Representatives.

(¢) In any court-martial proceeding resulting in a conviction, the
defense counsel—

(1) may forward for attachment to the record of proceedings a
brief of such matters as he determines should be considered in
behalf of the accused on review (including any objection to the
contents of the record which he considers appropriate);

(2) may assist the accused in the submission of any matter
under section 860 of this title (article 60); and

(3) may take other action authorized by this chapter.
(d) An assistant trial counsel of a general court-martiad may,
under the direction of the trial counsel or when he is qualified to
be a trial counsel as required by section 827 of this title (article
27), perform any duty imposed by law, regulation, or the custom
of the service upon the trial counsel of the court. An assistant trial
counsel of a special court-martial may perform any duty of the
trial counsel.
() An assistant defense counsel of a general or specia court-
martial may, under the direction of the defense counsel or when
he is qualified to be the defense counsel as required by section
827 of this title (article 27), perform any duty imposed by law,
regulation, or the custom of the service upon counsel for the
accused.

§ 839. Art. 39. Sessions

(8 At any time after the service of charges which have been
referred for trial to a court-martial composed of a military judge
and members, the military judge may, subject to section 835 of
this title (article 35), call the court into session without the pres-
ence of the members for the purpose of—

(1) hearing and determining motions raising defenses or objec-
tions which are capable of determination without trial of the
issues raised by a plea of not guilty;

(2) hearing and ruling upon any matter which may be ruled
upon by the military judge under this chapter, whether or not the
matter is appropriate for later consideration or decision by the
members of the court;

(3) if permitted by regulations of the Secretary concerned,
holding the arraignment and receiving the pleas of the accused;
and

(4) performing any other procedural function which may be
performed by the military judge under this chapter or under rules
prescribed pursuant to section 836 of this title (article 36) and
which does not reguire the presence of the members of the court.
These proceedings shall be conducted in the presence of the
accused, the defense counsel, and the trial counsel and shall be
made a part of the record. These proceedings may be conducted
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TABC

One Nundred Ainth Congress
of the
Mnited States of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Tuesday,
the fourth day of January, two thousand and five

An Arct

Making appropriations for the Department of Defense for the fiscal year ending
September 30, 2006, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

DIVISION A
DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2006

That the following sums are appropriated, out of any money in
the Treasury not otherwise appropriated, for the fiscal year ending
September 30, 2006, for military functions administered by the
Department of Defense and for other purposes, namely:

TITLE I
MILITARY PERSONNEL

MILITARY PERSONNEL, ARMY

For pay, allowances, individual clothing, subsistence, interest
on deposits, gratuities, permanent change of station travel
(including all expenses thereof for organizational movements), and
expenses of temporary duty travel between permanent duty sta-
tions, for members of the Army on active duty, (except members
of reserve components provided for elsewhere), cadets, and aviation
cadets; for members of the Reserve Officers’ Training Corps; and
for payments pursuant to section 156 of Public Law 97-377, as
amended (42 U.S.C. 402 note), and to the Department of Defense
Military Retirement Fund, $28,191,287,000.

MILITARY PERSONNEL, NAVY

For pay, allowances, individual clothing, subsistence, interest
on deposits, gratuities, permanent change of station travel
(including all expenses thereof for organizational movements), and
expenses of temporary duty travel between permanent duty sta-
tions, for members of the Navy on active duty (except members
of the Reserve provided for elsewhere), midshipmen, and aviation
cadets; for members of the Reserve Officers’ Training Corps; and
for payments pursuant to section 156 of Public Law 97-377, as
amended (42 U.S.C. 402 note), and to the Department of Defense
Military Retirement Fund, $22,788,101,000.
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(J) An assessment, in a classified annex if necessary,
of United States military requirements, including planned
force rotations, through the end of calendar year 2006.

SEC. 9011. Supervision and administration costs associated with
a construction project funded with appropriations available for oper-
ation and maintenance, and executed in direct support of the Global
War on Terrorism only in Iraq and Afghanistan, may be obligated
at the time a construction contract is awarded: Provided, That
for the purpose of this section, supervision and administration
costs include all in-house Government costs.

SEC. 9012. Amounts appropriated or otherwise made available
in this title are designated as making appropriations for contingency
operations related to the global war on terrorism pursuant to section
402 of H. Con. Res. 95 (109th Congress), the concurrent resolution
on the budget for fiscal year 2006.

TITLE X—MATTERS RELATING TO
DETAINEES

SEC. 1001. SHORT TITLE.

This title may be cited as the “Detainee Treatment Act of
2005”.

SEC. 1002. UNIFORM STANDARDS FOR THE INTERROGATION OF PER-
SONS UNDER THE DETENTION OF THE DEPARTMENT OF
DEFENSE.

(a) IN GENERAL.—No person in the custody or under the effec-
tive control of the Department of Defense or under detention in
a Department of Defense facility shall be subject to any treatment
or technique of interrogation not authorized by and listed in the
United States Army Field Manual on Intelligence Interrogation.

(b) APPLICABILITY.—Subsection (a) shall not apply with respect
to any person in the custody or under the effective control of
the Department of Defense pursuant to a criminal law or immigra-
tion law of the United States.

(c) CONSTRUCTION.—Nothing in this section shall be construed
to affect the rights under the United States Constitution of any
person in the custody or under the physical jurisdiction of the
United States.

SEC. 1003. PROHIBITION ON CRUEL, INHUMAN, OR DEGRADING TREAT-
MENT OR PUNISHMENT OF PERSONS UNDER CUSTODY
OR CONTROL OF THE UNITED STATES GOVERNMENT.

(a) IN GENERAL.—No individual in the custody or under the
physical control of the United States Government, regardless of
nationality or physical location, shall be subject to cruel, inhuman,
or degrading treatment or punishment.

(b) CoNSTRUCTION.—Nothing in this section shall be construed
to impose any geographical limitation on the applicability of the
prohibition against cruel, inhuman, or degrading treatment or
punishment under this section.

(¢) LIMITATION ON SUPERSEDURE.—The provisions of this section
shall not be superseded, except by a provision of law enacted
after the date of the enactment of this Act which specifically repeals,
modifies, or supersedes the provisions of this section.
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(d) CRUEL, INHUMAN, OR DEGRADING TREATMENT OR PUNISH-
MENT DEFINED.—In this section, the term “cruel, inhuman, or
degrading treatment or punishment” means the cruel, unusual,
and inhumane treatment or punishment prohibited by the Fifth,
Eighth, and Fourteenth Amendments to the Constitution of the
United States, as defined in the United States Reservations, Dec-
larations and Understandings to the United Nations Convention
Against Torture and Other Forms of Cruel, Inhuman or Degrading
Treatment or Punishment done at New York, December 10, 1984.

SEC. 1004. PROTECTION OF UNITED STATES GOVERNMENT PER-
SONNEL ENGAGED IN AUTHORIZED INTERROGATIONS.

(a) PROTECTION OF UNITED STATES GOVERNMENT PERSONNEL.—
In any civil action or criminal prosecution against an officer,
employee, member of the Armed Forces, or other agent of the
United States Government who is a United States person, arising
out of the officer, employee, member of the Armed Forces, or other
agent’s engaging in specific operational practices, that involve deten-
tion and interrogation of aliens who the President or his designees
have determined are believed to be engaged in or associated with
international terrorist activity that poses a serious, continuing
threat to the United States, its interests, or its allies, and that
were officially authorized and determined to be lawful at the time
that they were conducted, it shall be a defense that such officer,
employee, member of the Armed Forces, or other agent did not
know that the practices were unlawful and a person of ordinary
sense and understanding would not know the practices were unlaw-
ful. Good faith reliance on advice of counsel should be an important
factor, among others, to consider in assessing whether a person
of ordinary sense and understanding would have known the prac-
tices to be unlawful. Nothing in this section shall be construed
to limit or extinguish any defense or protection otherwise available
to any person or entity from suit, civil or criminal liability, or
damages, or to provide immunity from prosecution for any criminal
offense by the proper authorities.

(b) CoUNSEL.—The United States Government may provide
or employ counsel, and pay counsel fees, court costs, bail, and
other expenses incident to the representation of an officer, employee,
member of the Armed Forces, or other agent described in subsection
(a), with respect to any civil action or criminal prosecution arising
out of practices described in that subsection, under the same condi-
tions, and to the same extent, to which such services and payments
are authorized under section 1037 of title 10, United States Code.

SEC. 1005. PROCEDURES FOR STATUS REVIEW OF DETAINEES OUTSIDE
THE UNITED STATES.

(a) SUBMITTAL OF PROCEDURES FOR STATUS REVIEW OF
DETAINEES AT GUANTANAMO BAY, CUBA, AND IN AFGHANISTAN AND
IRAQ.—

(1) IN GENERAL.—Not later than 180 days after the date
of the enactment of this Act, the Secretary of Defense shall
submit to the Committee on Armed Services and the Committee
on the Judiciary of the Senate and the Committee on Armed
Services and the Committee on the Judiciary of the House
of Representatives a report setting forth—

(A) the procedures of the Combatant Status Review

Tribunals and the Administrative Review Boards estab-

lished by direction of the Secretary of Defense that are
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in operation at Guantanamo Bay, Cuba, for determining

the status of the detainees held at Guantanamo Bay or

to provide an annual review to determine the need to
continue to detain an alien who is a detainee; and
(B) the procedures in operation in Afghanistan and

Iraq for a determination of the status of aliens detained

in the custody or under the physical control of the Depart-

ment of Defense in those countries.

(2) DESIGNATED CIVILIAN OFFICIAL.—The procedures sub-
mitted to Congress pursuant to paragraph (1)(A) shall ensure
that the official of the Department of Defense who is designated
by the President or Secretary of Defense to be the final review
authority within the Department of Defense with respect to
decisions of any such tribunal or board (referred to as the
“Designated Civilian Official”) shall be a civilian officer of the
Department of Defense holding an office to which appointments
are required by law to be made by the President, by and
with the advice and consent of the Senate.

(3) CONSIDERATION OF NEW EVIDENCE.—The procedures
submitted under paragraph (1)(A) shall provide for periodic
review of any new evidence that may become available relating
to the enemy combatant status of a detainee.

(b) CONSIDERATION OF STATEMENTS DERIVED WITH COERCION.—

(1) ASSESSMENT.—The procedures submitted to Congress
pursuant to subsection (a)(1)(A) shall ensure that a Combatant
Status Review Tribunal or Administrative Review Board, or
any similar or successor administrative tribunal or board, in
making a determination of status or disposition of any detainee
under such procedures, shall, to the extent practicable, assess—

(A) whether any statement derived from or relating
to such detainee was obtained as a result of coercion;
and

(B) the probative value (if any) of any such statement.

(2) APPLICABILITY.—Paragraph (1) applies with respect to
any proceeding beginning on or after the date of the enactment
of this Act.

(c) REPORT ON MODIFICATION OF PROCEDURES.—The Secretary
of Defense shall submit to the committees specified in subsection
(a)(1) a report on any modification of the procedures submitted
under subsection (a). Any such report shall be submitted not later
than 60 days before the date on which such modification goes
into effect.

(d) ANNUAL REPORT.—

(1) REPORT REQUIRED.—The Secretary of Defense shall
submit to Congress an annual report on the annual review
process for aliens in the custody of the Department of Defense
outside the United States. Each such report shall be submitted
in unclassified form, with a classified annex, if necessary. The
report shall be submitted not later than December 31 each
year.

(2) ELEMENTS OF REPORT.—Each such report shall include
the following with respect to the year covered by the report:

(A) The number of detainees whose status was
reviewed.

(B) The procedures used at each location.

(e) JUDICIAL REVIEW OF DETENTION OF ENEMY COMBATANTS.—
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(1) IN GENERAL.—Section 2241 of title 28, United States
Code, is amended by adding at the end the following:

“(e) Except as provided in section 1005 of the Detainee Treat-
ment Act of 2005, no court, justice, or judge shall have jurisdiction
to hear or consider—

“(1) an application for a writ of habeas corpus filed by
or on behalf of an alien detained by the Department of Defense
at Guantanamo Bay, Cuba; or

“(2) any other action against the United States or its agents
relating to any aspect of the detention by the Department
of Defense of an alien at Guantanamo Bay, Cuba, who—

“(A) is currently in military custody; or

“(B) has been determined by the United States Court
of Appeals for the District of Columbia Circuit in accord-
ance with the procedures set forth in section 1005(e) of
the Detainee Treatment Act of 2005 to have been properly
detained as an enemy combatant.”.

(2) REVIEW OF DECISIONS OF COMBATANT STATUS REVIEW
TRIBUNALS OF PROPRIETY OF DETENTION.—

(A) IN GENERAL.—Subject to subparagraphs (B), (C),
and (D), the United States Court of Appeals for the District
of Columbia Circuit shall have exclusive jurisdiction to
determine the validity of any final decision of a Combatant
Status Review Tribunal that an alien is properly detained
as an enemy combatant.

(B) LIMITATION ON cCLAIMS.—The jurisdiction of the
United States Court of Appeals for the District of Columbia
Circuit under this paragraph shall be limited to claims
brought by or on behalf of an alien—

(1) who is, at the time a request for review by
such court is filed, detained by the Department of
Defense at Guantanamo Bay, Cuba; and

(ii) for whom a Combatant Status Review Tribunal
has been conducted, pursuant to applicable procedures
specified by the Secretary of Defense.

(C) Scopt OF REVIEW.—The jurisdiction of the United
States Court of Appeals for the District of Columbia Circuit
on any claims with respect to an alien under this paragraph
shall be limited to the consideration of—

(i) whether the status determination of the
Combatant Status Review Tribunal with regard to such
alien was consistent with the standards and procedures
specified by the Secretary of Defense for Combatant
Status Review Tribunals (including the requirement
that the conclusion of the Tribunal be supported by
a preponderance of the evidence and allowing a rebut-
table presumption in favor of the Government’s evi-
dence); and

(ii)) to the extent the Constitution and laws of
the United States are applicable, whether the use of
such standards and procedures to make the determina-
tion is consistent with the Constitution and laws of
the United States.

(D) TERMINATION ON RELEASE FROM CUSTODY.—The
jurisdiction of the United States Court of Appeals for the
District of Columbia Circuit with respect to the claims L L.

TAB C of an alien under this paragraph shall cease upon the Military Commission
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release of such alien from the custody of the Department
of Defense.
(3) REVIEW OF FINAL DECISIONS OF MILITARY COMMIS-

SIONS.—

(A) IN GENERAL.—Subject to subparagraphs (B), (C),
and (D), the United States Court of Appeals for the District
of Columbia Circuit shall have exclusive jurisdiction to
determine the validity of any final decision rendered pursu-
ant to Military Commission Order No. 1, dated August
31, 2005 (or any successor military order).

(B) GRANT OF REVIEW.—Review under this paragraph—

(1) with respect to a capital case or a case in
which the alien was sentenced to a term of imprison-
ment of 10 years or more, shall be as of right; or

(ii) with respect to any other case, shall be at
the discretion of the United States Court of Appeals
for the District of Columbia Circuit.

(C) LIMITATION ON APPEALS.—The jurisdiction of the
United States Court of Appeals for the District of Columbia
Circuit under this paragraph shall be limited to an appeal
brought by or on behalf of an alien—

(1) who was, at the time of the proceedings pursu-
ant to the military order referred to in subparagraph
(A), detained by the Department of Defense at Guanta-
namo Bay, Cuba; and

(11) for whom a final decision has been rendered
pursuant to such military order.

(D) ScopE OF REVIEW.—The jurisdiction of the United
States Court of Appeals for the District of Columbia Circuit
on an appeal of a final decision with respect to an alien
ufpder this paragraph shall be limited to the consideration
0 pR—

(1) whether the final decision was consistent with
the standards and procedures specified in the military
order referred to in subparagraph (A); and

(ii) to the extent the Constitution and laws of
the United States are applicable, whether the use of
such standards and procedures to reach the final deci-
sion is consistent with the Constitution and laws of
the United States.

(4) RESPONDENT.—The Secretary of Defense shall be the

named respondent in any appeal to the United States Court

of Appeals for the District of Columbia Circuit under this

subsection.

(f) CONSTRUCTION.—Nothing in this section shall be construed
to confer any constitutional right on an alien detained as an enemy
combatant outside the United States.

(g) UNITED STATES DEFINED.—For purposes of this section,
the term “United States”, when used in a geographic sense, is
as defined in section 101(a)(38) of the Immigration and Nationality
Act and, in particular, does not include the United States Naval
Station, Guantanamo Bay, Cuba.

(h) EFFECTIVE DATE.—

(1) IN GENERAL.—This section shall take effect on the date

of the enactment of this Act.

(2) REVIEW OF COMBATANT STATUS TRIBUNAL AND MILITARY

COMMISSION DECISIONS.—Paragraphs (2) and (3) of subsection
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(e) shall apply with respect to any claim whose review is
governed by one of such paragraphs and that is pending on
or after the date of the enactment of this Act.

SEC. 1006. TRAINING OF IRAQI FORCES REGARDING TREATMENT OF
DETAINEES.

(a) REQUIRED POLICIES.—

(1) IN GENERAL.—The Secretary of Defense shall ensure
that policies are prescribed regarding procedures for military
and civilian personnel of the Department of Defense and con-
tractor personnel of the Department of Defense in Iraq that
are intended to ensure that members of the Armed Forces,
and all persons acting on behalf of the Armed Forces or within
facilities of the Armed Forces, ensure that all personnel of
Iraqi military forces who are trained by Department of Defense
personnel and contractor personnel of the Department of
Defense receive training regarding the international obligations
and laws applicable to the humane detention of detainees,
including protections afforded under the Geneva Conventions
and the Convention Against Torture.

(2) ACKNOWLEDGMENT OF TRAINING.—The Secretary shall
ensure that, for all personnel of the Iraqi Security Forces who
are provided training referred to in paragraph (1), there is
documented acknowledgment of such training having been pro-
vided.

(3) DEADLINE FOR POLICIES TO BE PRESCRIBED.—The policies
required by paragraph (1) shall be prescribed not later than
180 days after the date of the enactment of this Act.

(b) ARMY FIELD MANUAL.—
(1) TRANSLATION.—The Secretary of Defense shall provide
for the United States Army Field Manual on Intelligence
Interrogation to be translated into arabic and any other lan-
guage the Secretary determines appropriate for use by members
of the Iraqi military forces.
(2) D1STRIBUTION.—The Secretary of Defense shall provide
for such manual, as translated, to be provided to each unit
of the Iraqi military forces trained by Department of Defense
personnel or contractor personnel of the Department of Defense.
(c) TRANSMITTAL OF REGULATIONS.—Not less than 30 days after
the date on which regulations, policies, and orders are first pre-
scribed under subsection (a), the Secretary of Defense shall submit
to the Committee on Armed Services of the Senate and the Com-
mittee on Armed Services of the House of Representatives copies
of such regulations, policies, or orders, together with a report on
steps taken to the date of the report to implement this section.

(d) ANNUAL REPORT.—Not less than one year after the date
of the enactment of this Act, and annually thereafter, the Secretary
of Defense shall submit to the Committee on Armed Services of
the Senate and the Committee on Armed Services of the House
of Representatives a report on the implementation of this section.

This division may be cited as the “Department of Defense
Appropriations Act, 2006”.
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Military Order of November 13, 2001

Detention, Treatment, and Trial of Certain Non-Citizens in
the War Against Terrorism

By the authority vested in me as President and as Commander in Chief
of the Armed Forces of the United States by the Constitution and the
laws of the United States of America, including the Authorization for Use
of Military Force Joint Resolution (Public Law 107—-40, 115 Stat. 224) and
sections 821 and 836 of title 10, United States Code, it is hereby ordered
as follows:

Section 1. Findings.

(a) International terrorists, including members of al Qaida, have carried
out attacks on United States diplomatic and military personnel and facilities
abroad and on citizens and property within the United States on a scale
that has created a state of armed conflict that requires the use of the United
States Armed Forces.

(b) In light of grave acts of terrorism and threats of terrorism, including
the terrorist attacks on September 11, 2001, on the headquarters of the
United States Department of Defense in the national capital region, on the
World Trade Center in New York, and on civilian aircraft such as in Pennsyl-
vania, I proclaimed a national emergency on September 14, 2001 (Proc.
7463, Declaration of National Emergency by Reason of Certain Terrorist
Attacks).

(c) Individuals acting alone and in concert involved in international ter-
rorism possess both the capability and the intention to undertake further
terrorist attacks against the United States that, if not detected and prevented,
will cause mass deaths, mass injuries, and massive destruction of property,
and may place at risk the continuity of the operations of the United States
Government.

(d) The ability of the United States to protect the United States and
its citizens, and to help its allies and other cooperating nations protect
their nations and their citizens, from such further terrorist attacks depends
in significant part upon using the United States Armed Forces to identify
terrorists and those who support them, to disrupt their activities, and to
eliminate their ability to conduct or support such attacks.

(e) To protect the United States and its citizens, and for the effective
conduct of military operations and prevention of terrorist attacks, it is nec-
essary for individuals subject to this order pursuant to section 2 hereof
to be detained, and, when tried, to be tried for violations of the laws
of war and other applicable laws by military tribunals.

(f) Given the danger to the safety of the United States and the nature
of international terrorism, and to the extent provided by and under this
order, I find consistent with section 836 of title 10, United States Code,
that it is not practicable to apply in military commissions under this order
the principles of law and the rules of evidence generally recognized in
the trial of criminal cases in the United States district courts.

(g) Having fully considered the magnitude of the potential deaths, injuries,
and property destruction that would result from potential acts of terrorism
against the United States, and the probability that such acts will occur,
I have determined that an extraordinary emergency exists for national defense
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purposes, that this emergency constitutes an urgent and compelling govern-
ment interest, and that issuance of this order is necessary to meet the
emergency.

Sec. 2. Definition and Policy.

(a) The term “individual subject to this order” shall mean any individual
who is not a United States citizen with respect to whom I determine from
time to time in writing that:

(1) there is reason to believe that such individual, at the relevant times,
(i) is or was a member of the organization known as al Qaida;

(ii) has engaged in, aided or abetted, or conspired to commit, acts
of international terrorism, or acts in preparation therefor, that have
caused, threaten to cause, or have as their aim to cause, injury to or ad-
verse effects on the United States, its citizens, national security, foreign
policy, or economy; or

(iii) has knowingly harbored one or more individuals described in
subparagraphs (i) or (ii) of subsection 2(a)(1) of this order; and
(2) it is in the interest of the United States that such individual be
subject to this order.

(b) It is the policy of the United States that the Secretary of Defense
shall take all necessary measures to ensure that any individual subject
to this order is detained in accordance with section 3, and, if the individual
is to be tried, that such individual is tried only in accordance with section
4.

(c) It is further the policy of the United States that any individual subject
to this order who is not already under the control of the Secretary of
Defense but who is under the control of any other officer or agent of
the United States or any State shall, upon delivery of a copy of such
written determination to such officer or agent, forthwith be placed under
the control of the Secretary of Defense.

Sec. 3. Detention Authority of the Secretary of Defense. Any individual
subject to this order shall be —

(a) detained at an appropriate location designated by the Secretary of
Defense outside or within the United States;

(b) treated humanely, without any adverse distinction based on race, color,
religion, gender, birth, wealth, or any similar criteria;

(c) afforded adequate food, drinking water, shelter, clothing, and medical
treatment;

(d) allowed the free exercise of religion consistent with the requirements
of such detention; and

(e) detained in accordance with such other conditions as the Secretary
of Defense may prescribe.

Sec. 4. Authority of the Secretary of Defense Regarding Trials of Individuals
Subject to this Order.

(a) Any individual subject to this order shall, when tried, be tried by
military commission for any and all offenses triable by military commission
that such individual is alleged to have committed, and may be punished
in accordance with the penalties provided under applicable law, including
life imprisonment or death.

(b) As a military function and in light of the findings in section 1,
including subsection (f) thereof, the Secretary of Defense shall issue such
orders and regulations, including orders for the appointment of one or
more military commissions, as may be necessary to carry out subsection
(a) of this section.

(c) Orders and regulations issued under subsection (b) of this section
shall include, but not be limited to, rules for the conduct of the proceedings
of military commissions, including pretrial, trial, and post-trial procedures,
modes of proof, issuance of process, and qualifications of attorneys, which
shall at a minimum provide for—
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(1) military commissions to sit at any time and any place, consistent
with such guidance regarding time and place as the Secretary of Defense
may provide;

(2) a full and fair trial, with the military commission sitting as the
triers of both fact and law;

(3) admission of such evidence as would, in the opinion of the presiding
officer of the military commission (or instead, if any other member of
the commission so requests at the time the presiding officer renders that
opinion, the opinion of the commission rendered at that time by a majority
of the commission), have probative value to a reasonable person;

(4) in a manner consistent with the protection of information classified
or classifiable under Executive Order 12958 of April 17, 1995, as amended,
or any successor Executive Order, protected by statute or rule from unau-
thorized disclosure, or otherwise protected by law, (A) the handling of,
admission into evidence of, and access to materials and information, and
(B) the conduct, closure of, and access to proceedings;

(5) conduct of the prosecution by one or more attorneys designated
by the Secretary of Defense and conduct of the defense by attorneys
for the individual subject to this order;

(6) conviction only upon the concurrence of two-thirds of the members
of the commission present at the time of the vote, a majority being present;

(7) sentencing only upon the concurrence of two-thirds of the members
of the commission present at the time of the vote, a majority being present;
and

(8) submission of the record of the trial, including any conviction or
sentence, for review and final decision by me or by the Secretary of
Defense if so designated by me for that purpose.

Sec. 5. Obligation of Other Agencies to Assist the Secretary of Defense.

Departments, agencies, entities, and officers of the United States shall, to
the maximum extent permitted by law, provide to the Secretary of Defense
such assistance as he may request to implement this order.

Sec. 6. Additional Authorities of the Secretary of Defense.

(a) As a military function and in light of the findings in section 1, the
Secretary of Defense shall issue such orders and regulations as may be
necessary to carry out any of the provisions of this order.

(b) The Secretary of Defense may perform any of his functions or duties,
and may exercise any of the powers provided to him under this order
(other than under section 4(c)(8) hereof) in accordance with section 113(d)
of title 10, United States Code.

Sec. 7. Relationship to Other Law and Forums.

(a) Nothing in this order shall be construed to—

(1) authorize the disclosure of state secrets to any person not otherwise
authorized to have access to them;

(2) limit the authority of the President as Commander in Chief of the
Armed Forces or the power of the President to grant reprieves and pardons;
or

(3) limit the lawful authority of the Secretary of Defense, any military
commander, or any other officer or agent of the United States or of
any State to detain or try any person who is not an individual subject
to this order.

(b) With respect to any individual subject to this order—
(1) military tribunals shall have exclusive jurisdiction with respect to
offenses by the individual; and

(2) the individual shall not be privileged to seek any remedy or maintain
any proceeding, directly or indirectly, or to have any such remedy or
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proceeding sought on the individual’s behalf, in (i) any court of the

United States, or any State thereof, (ii) any court of any foreign nation,

or (iii) any international tribunal.

(c) This order is not intended to and does not create any right, benefit,
or privilege, substantive or procedural, enforceable at law or equity by
any party, against the United States, its departments, agencies, or other
entities, its officers or employees, or any other person.

(d) For purposes of this order, the term ““State” includes any State, district,
territory, or possession of the United States.

(e) I reserve the authority to direct the Secretary of Defense, at any time
hereafter, to transfer to a governmental authority control of any individual
subject to this order. Nothing in this order shall be construed to limit
the authority of any such governmental authority to prosecute any individual
for whom control is transferred.

Sec. 8. Publication.
This order shall be published in the Federal Register.

THE WHITE HOUSE,
November 13, 2001.

[FR Doc. 01-28904
Filed 11-15-01; 8:56 am]
Billing code 3195-01-P
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Department of Defense

DIRECTIVE

NUMBER 5105.70
February 10, 2004

DA&M

SUBJECT: Appointing Authority for Military Commissions

References: (a) U.S. Constitution, Article II, Section 2, Clause 2

(b) Sections 113 and 131(b)(8), title 10, United States Code

(c) Military Order of November 13, 2001, “Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Terrorism,” 66 F.R. 57833 (November
16, 2001) (“President’s Military Order”)

(d) DoD Military Commission Order No. 1, “Procedures for Trials by Military
Commissions of Certain Non-United States Citizens in the War Against
Terrorism,” March 21, 2002

(e) through (i), see enclosure 1

1. PURPOSE

Pursuant to the authority vested in the Secretary of Defense under references (a), (b), and (c), this
Directive establishes the position and office of the Appointing Authority for Military
Commissions, with the responsibilities, functions, relationships, and authorities as prescribed
herein.

2. APPLICABILITY AND SCOPE

This Directive applies to:

2.1. The Office of the Secretary of Defense (OSD), the Military Departments, the Chairman
of the Joint Chiefs of Staff, the Combatant Commands, the Office of the Inspector General of the
Department of Defense, the Defense Agencies, the DoD Field Activities, all other organizational
entities in the Department of Defense (hereafter referred to collectively as “the DoD
Components”).

2.2. Any special trial counsel of the Department of Justice who may be made available by the
Attorney General of the United States to serve as a prosecutor in trials before military
commissions pursuant to Section 4(B)(2) of reference (d)

2.3. Any civilian attorney who seeks qualification as a member of a pool of qualified Civilian
Defense Counsel authorized in Section 4(C)(3)(b) of reference (d); and to any attorney who has
been qualified as a member of that pool.

TAB E ! Military Commission
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3. ORGANIZATION

3.1. The Appointing Authority for Military Commissions is established in the Office of the
Secretary of Defense under the authority, direction, and control of the Secretary of Defense.

3.2. The Office of the Appointing Authority shall consist of the Appointing Authority, the
Legal Advisor to the Appointing Authority, and such other subordinate officials and
organizational elements as are established by the General Counsel of the Department of Defense
within the resources assigned by the Secretary of Defense.

4. RESPONSIBILITIES AND FUNCTIONS

4.1. The Appointing Authority for Military Commissions is an officer of the United States
appointed by the Secretary of Defense pursuant to the U.S. Constitution and 10 U.S.C.
(references (a) and (b)). In this capacity, the Appointing Authority for Military Commissions
shall exercise the duties prescribed in DoD Military Commission Order No. 1 (reference (d)) and
this Directive and shall:

4.1.1. Issue orders from time to time appointing one or more military commissions to try
individuals subject to the President’s Military Order (reference (c)) and reference (d); and
appoint any other personnel necessary to facilitate military commissions.

4.1.2. Appoint military commission members and alternate members, based on
competence to perform the duties involved. Remove members and alternate members for good
cause pursuant to Military Commission Instruction No. 8 (reference (e)).

4.1.3. Designate a Presiding Officer from among the members of each military
commission to preside over the proceedings of that military commission. The Presiding Officer
shall be a military officer who is a judge advocate of any United States Armed Force.

4.1.4. Approve and refer charges prepared by the Prosecution against an individual or
individuals subject to reference (c).

4.1.5. Approve plea agreements with an Accused.
4.1.6. Decide interlocutory questions certified by the Presiding Officer.

4.1.7. Ensure military commission proceedings are open to the maximum extent
practicable. Decide when military commission proceedings should be closed pursuant to
references (c¢) and (d).

4.1.8. Make decisions related to attendance at military commission proceedings by the
public and accredited press and the public release of transcripts. Such matters, including policy
and plans for media coverage shall be coordinated with the Assistant Secretary of Defense for
Public Affairs (ASD(PA)) and, as appropriate, the Assistant Secretary of Defense for Special

TAB E g Military Commission

DoD Directive 5105.70--Page 2 of 6 References



DODD 5105.70, Feb. 10, 2004

Operations/Low Intensity Conflict (ASD(SO/LIC)) under the Under Secretary of Defense for
Policy (USDP)).

4.1.9. Approve or disapprove requests from the Prosecution and Defense to
communicate with news media representatives regarding cases and other matters related to
military commissions. Such matters shall be coordinated with the ASD(PA).

4.1.10. Detail or employ personnel such as court reporters, interpreters, security
personnel, bailiffs, and clerks to support military commissions, as necessary. When such details
effect resources committed to operational missions, coordinate with the ASD(SO/LIC) under the
USD(P) and the Heads of appropriate DoD Components.

4.1.11. Order that such investigative or other resources be made available to Defense
Counsel and the Accused as deemed necessary for a full and fair trial, including appointing
interpreters.

4.1.12. Promptly review military commission records of trial for administrative
completeness and determine appropriate disposition, either transmitting the record of trial to the
Review Panel or returning it to the military commission for any necessary supplementary
proceedings.

4.1.13. Implement directions of officials with final decision-making authority for
sentences.

4.1.14. Perform supervisory and performance evaluation duties pursuant to this Directive
and DoD Military Commission Instruction No. 6 (reference (f)).

4.1.15. Coordinate matters involving members of the Congress, including
correspondence, with the Assistant Secretary of Defense for Legislative Affairs; and coordinate
and exchange data and information with other OSD officials, the Heads of the DoD Components,
and other Federal officials having collateral or related functions.

4.1.16. Establish, maintain, and preserve records that serve as evidence of the
organization, functions, policies, decisions, procedures, operations, and other activities of the
Office of the Appointing Authority for Military Commissions in accordance with Title 44 U.S.C.
(reference (g)).

4.1.17. Perform such other functions as the Secretary of Defense may prescribe.

4.2. The General Counsel of the Department of Defense shall:

4.2.1. Review and approve such regulations, instructions, memoranda, and other DoD
publications prepared by the Appointing Authority (see paragraph 6.3., below) for the conduct of
proceedings by military commissions established pursuant to references (c) and (d).

3
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4.2.2. Provide guidance and issue instructions necessary to facilitate the conduct of
proceedings by military commissions established pursuant to references (c) and (d), including
but not limited to instructions pertaining to military commission-related offices, performance
evaluations and reporting relationships.

4.3. The Chairman of the Joint Chiefs of Staff and the OSD Principal Staff Assistants shall
exercise their designated authorities and responsibilities as established by law or DoD guidance
to support the Appointing Authority for Military Commissions in the implementation of the
responsibilities and functions specified herein.

4.4. The Secretaries of the Military Departments shall support the personnel requirements of
the Appointing Authority as validated by the General Counsel of the Department of Defense and
provide other requested assistance and support within their capabilities.

5. RELATIONSHIPS

5.1. In the performance of assigned functions and responsibilities, the Appointing Authority
for Military Commissions shall:

5.1.1. Report directly to the Secretary of Defense.

5.1.2. Use existing facilities and services of the Department of Defense and other Federal
Agencies, whenever practicable, to avoid duplication and to achieve an appropriate level of
efficiency and economy.

5.2. Other OSD officials and the Heads of the DoD Components shall coordinate with the
Appointing Authority for Military Commissions on all matters related to the responsibilities and
functions cited in section 4., above.

5.3. Nothing herein shall be interpreted to subsume or replace the responsibilities, functions,
or authorities of the OSD Principal Staff Assistants, the Secretaries of the Military Departments,
the Chairman of the Joint Chiefs of Staff, the Commanders of Combatant Commands, or the
Heads of Defense Agencies or the Department of Defense Field Activities prescribed by law or
Department of Defense guidance.

6. AUTHORITIES

The Appointing Authority for Military Commissions is hereby delegated authority to:

6.1. Obtain reports and information, consistent with DoD Directive 8910.1 (reference (h)) as
necessary to carry out assigned functions.

6.2. Communicate directly with the Heads of the DoD Components as necessary to carry out
assigned functions, including the transmission of requests for advice and assistance.
Communications to the Military Departments shall be transmitted through the Secretaries of the
Military Departments, their designees, or as otherwise provided in law or directed by the

4
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Secretary of Defense in other Department of Defense issuances. Communications to the
Commanders of the Combatant Commands, except in unusual circumstances, shall be
transmitted through the Chairman of the Joint Chiefs of Staff.

6.3. Subject to the approval of the General Counsel of the Department of Defense, issue
DoD Publications and one-time directive-type memoranda consistent with DoD 5025.1-M
(reference (i)); Military Commission Instructions consistent with DoD Military Commission
Instruction No. 1 (reference (j)); and such other regulations as are necessary or appropriate for the
conduct of proceedings by military commissions established pursuant to references (c) and (d).
Instructions to the Military Departments shall be issued through the Secretaries of the Military
Departments. Instructions to the Combatant Commands, except in unusual circumstances, shall
be communicated through the Chairman of the Joint Chiefs of Staff.

6.4. Communicate with other Government officials, representatives of the Legislative
Branch, members of the public, and representatives of foreign governments, as applicable, in
carrying out assigned functions.

7. EFFECTIVE DATE

This Directive is effective immediately.

Donald Rumsfeld
Secretary of Defense

Enclosures — 1
El. References, continued

5
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El. ENCLOSURE 1

REFERENCES, continued

(e) DoD Military Commission Instruction No. 8, “Administrative Procedures,” April 30, 2003

(f) DoD Military Commission Instruction No. 6, “Reporting Relationships for Military
Commission Personnel,” April 30, 2003

(g) Title 44, United States Code

(h) DoD Directive 8910.1, "Management and Control of Information Requirements," June 11,
1993

(i) DoD 5025.1-M, “DoD Directives Systems Procedures,” March 5, 2003

(j) DoD Military Commission Instruction No. 1, “Military Commission Instructions,” April 30,
2003
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Department of Defense

Military Commission Order No. 1

August 31, 2005

SUBJECT: Procedures for Trials by Military Commissions of Certain Non-United
States Citizens in the War Against Terrorism

References: (a) United States Constitution, Article IT, Section 2

(b) Military Order of November 13, 2001, "Detention, Treatment, and Trial
of Certain Non-Citizens in the War Against Terrorism,” 66 F.R. 57833
(Nov. 16, 2001) ("President's Military Order")

(c) DoD 5200.2-R, "Personnel Security ngrém,“ current edition

(d) Executive Order 12958, "Classified National Security Information"
(April 17, 1995, as amended, or any successor Executive Order)

(e) Section 603 of title 10, United States Code
(f) DoD Directive 5025.1, "DoD Directives .Systcm." current edition
(g) Military Commission Order No. 1 (March 21, 2002)

1. PURPOSE

This Order implements policy, assigns responsibilities, and prescribes procedures under
references (a) and (b) for trials before military commissions of individuals subject to the
President's Military Order. These procedures shall be implemented and construed so as to ensure
that any such individual receives a full and fair trial before a military commission, as required by
the President's Military Order. Unless otherwise directed by the Secretary of Defense, and except
for supplemental procedures established pursuant to the President's Military Order or this Order,
the procedures prescribed herein and no others shall govern such trials. This Order supersedes
reference (g).

2. ESTABLISHMENT OF MILITARY COMMISSIONS

In accordance with the President's Military Order, the Secretary of Defense or a designee
("Appointing Authority") may issue orders from time to time appointing one or more military
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commissions to try individuals subject to the President's Military Order and appointing any other
* personnel necessary to facilitate such trials. '

3. JURISDICTION
. .A. Over Persons

A military commission appointed under this Order ("Commission") shall have jurisdiction over
only an individual or individuals ("the Accused") (1) subject to the President’s Military Order
and (2) alleged to have committed an offense in a charge that has been referred to the
Commission by the Appointing Authority.

B. Over Offenses

Commissions established hereunder shall have jurisdiction over violations of the laws of war and
all other offenses triable by military commission.

C. Maintaining Integrity of Commission Proceedings

The Commission may exercise jurisdiction over participants in its proceedings as necessary to
preserve the integrity and order of the proceedings.

4. COMMISSION PERSONNEL
A. Members
(1) Appointment

The Appointing Authority shail appoint the Presiding Officer, other members, and the alternate
member or members of each Commission. The alternate member or members shall attend all
sessions of the Commission except sessions with members deliberating and voting on findings
and sentence and sessions conducted by the Presiding Officer under Section 4(A)(5)(a), but the
absence of an altemmate member shall not preclude the Commission from conducting
proceedings. Alternate members shall attend deliberations on matters other than findings or
sentence, but may not participate in such deliberations or in any voting. In case of incapacity,
resignation, or removal of any member, an alternate member, if available, shall take the place of
that member, in the sequence designated by the Appointing Authority. Any vacancy among the
members or altemmate members occurring after a trial has begun may, but need not, be filled by
the Appointing Authority, but the substance of all prior proceedings and evidence taken in that
case shall be made known to that new member or alternate member before the trial proceeds.

(2) Number of Members

Each Commission shall consist of a Presiding Officer and at least three other members, the
number being determined by the Appointing Authority. For each such Commission, the
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Appointing Authority shall also appoint at the outset of proceedings one or more alternate
members, the number being determined by the Appointing Authority..

(3) Qualifications

Each member and alternate member shall be a commissioned officer of the United States armed
forces ("Military Officer"), including without limitation reserve personnel on active duty,
National Guard personnel on active duty in Federal service, and retired personnel recalled to
active duty. The Appointing Authority shall appoint members and alternate members determined
to be competent to perform the duties involved. The Appointing Authority may remove members
and alternate members for good cause.

(4) Presiding Officer

The Appointing Authority shall designate a Presiding Officer to preside over the proceedings of
that Commission. The Presiding Officer shall be a Military Officer who is a judge advocate of
any United States armed force.

(5) Duties of the Presiding Officer

(a) The Presiding Officer shall rule upon all questions of law, all
challenges for cause, and all interlocutory questions arising during the
proceedings. The Presiding Officer may conduct hearings (except hearings on the
admissibility of evidence under Section 6(D)(1)) outside the presence of the other
members for the purposes of hearing and determining motions, objections, pleas,
or such other matters as will promote a fair and expeditious trial. If the Presiding
Officer determines that deliberations are necessary to resolve a challenge by
another member under Section 6(D)(1) to a ruling by the Presiding Officer on the
admissibility of evidence, the Presiding Officer shall deliberate and vote with the
other members to determine the admissibility of the evidence in question. The
Presiding Officer shall not deliberate or vote with the other members on findings
or sentence, nor shall the Presiding Officer be present at such deliberations or
votes.

(b) The Presiding Officer shall admit or exclude evidence at trial in
accordance with Section 6(D). The Presiding Officer shall have authority to close
proceedings or portions of proceedings in accordance with Section 6(B)(3) and
for any other reason necessary for the conduct of a full and fair trial.

(c) The Presiding Officer shall ensure that the discipline, dignity, and
decorum of the proceedings are maintained, shall exercise control over the
proceedings to ensure proper implementation of the President's Military Order
and this Order, and shall have authority to act upon any contempt or breach of
Commission rules and procedures. Any attomey authorized to appear before a
Commission who is thereafter found not to satisfy the requirements for eligibility
or who fails to comply with laws, rules, regulations, or other orders applicable to
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the Commission proceedings or any other individual who violates such laws,
rules, regulations, or orders may be disciplined as the Presiding Officer deems
appropriate, including but not limited to revocation of eligibility to appear before
that Commission. The Appointing Authority may further revoke that attorney's or
any other person's eligibility to appear before any other Commission convened

. under this Order.

(d) The Presiding Officer shall ensure the expeditious conduct of the trial.
In no circumstance shall accommodation of counsel be allowed to delay
proceedings unreasonably.

{(e) The Presiding Officer shall certify all interlocutory questions, the
disposition of which would effect a termination of proceedings with respect to a
charge, for decision by the Appointing Authority. The Presiding Officer may
certify other interlocutory questions to the Appointing Authority as the Presiding
Officer deems appropriate.

(f) As soon as practicable at the conclusion of each Commission session,
the Presiding Officer shall transmit an authenticated copy of the proceedings to
the Appointing Authority. .

(6) Duties of the Other Members

The other members of the Commission shall determine the findings and sentence without
the Presiding Officer, and may vote on the admission of evidence, with the Presiding
Officer, in accordance with Section 6(D)(1). '

B. Prosecution
(1) Office of the Chief Prosecutor

The Chief Prosecutor shall be a judge advocate of any United States armed force, shall supervise
the overall prosecution efforts under the President's Military Order, and shall ensure proper
management of personnel and resources.

(2) Prosecutors and Assistant Prosecutors

Consistent with any supplementary regulations or instructions issued under Section 7(A), the
Chief Prosecutor shall detail a Prosecutor and, as appropriate, one or more Assistant Prosecutors
to prepare charges and conduct the prosecution for each case before a Commission
("Prosecution”). Prosecutors and Assistant Prosecutors shall be (a) Military Officers who are
judge advocates of any United States armed force, or (b) special trial counsel of the Department
of Justice who may be made available by the Attorney General of the United States. The duties
of the Prosecution are:
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(a) To prepare charges for approval and referral by the Appointing
Authority; '

(b) To conduct the prosecution before the Commission of all cases
referred for trial; and

(c) To represent the interests of the Prosecution in any review process.

(1) Office of the Chief Defense Counsel

The Chief Defense Counsel shall be a judge advocate of any Un